
UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF FLORIDA

MIAMI DIVISION
www.flsb.uscourts.gov

In re: CASE NO. 06-14878-BKC-AJC
CHAPTER 13

ENRIQUE ANTONIO OCON,

Debtor.
                                                                     /
ENRIQUE ANTONIO OCON, ADV. PROC. NO. 06-2140-BKC-AJC-A

Plaintiff, 

vs. 

EQUINAMICS, CORP. and
JANINE OCON,

Defendants.
                                                                    /

ORDER GRANTING EQUINAMICS, CORP.’S 
MOTION FOR SANCTIONS FOR FRAUD ON THE COURT

THIS CAUSE having come before the Court on February 13, 2007, at 10:00 a.m.,

upon Defendant, Equinamics, Corp.’s Motion for Sanctions For Fraud on the Court (the

“Motion”) (D.E. #17). The Court has reviewed the Motion, has reviewed the

TAGGED OPINION

ORDERED in the Southern District of Florida on March 09, 2007.

A. Jay Cristol, Judge
United States Bankruptcy Court

_____________________________________________________________________________

http://www.flsb.uscourts.gov
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Debtor/Plaintiff’s Memorandum of Law in Opposition to Defendant, Equinamics, Corp.’s

Motion for Sanctions For Fraud on the Court (the “Response”) (D.E. #36), and has heard

argument of counsel.  

In its Motion Equinamics has requested that this Court enter on order of dismissal

with prejudice of Plaintiff’s adversary complaint, and an award of attorney’s fees and costs

against Plaintiff and/or his counsel based upon a) misrepresentations made by Sherri B.

Simpson, Esq. (“Simpson”) at a hearing before the Court on January 30, 2007, and b) the

conduct of Simpson and her co-counsel, James A. Bonfiglio, Esq. (“Bonfiglio”) following the

January 30, 2007 hearing, where, rather than correcting such misrepresentations, they

proceeded to put Equinamics to the burden and expense, and the Court to the waste of

time, of conducting an evidentiary hearing on January 31, 2007 to put the lie to the

representations they of necessity knew by then were false. 

On January 30, 2007 the Court convened a hearing on Equinamics’ Motion to

Dismiss (Main Case D.E. #49), for Stay Relief (Main Case D.E. #22), for Abstention (Main

Case D.E. #23), and Objections to Exemptions (Main Case D.E. #43).  During the January

30  hearing, the Court asked counsel for the parties a series of questions so it could betterth

understand the transaction which Plaintiff had characterized as a predatory loan and

Equinamics had characterized as a sale to Equinamics followed by a lease back to the

Plaintiff.  In response to the Court’s questions, Equinamics’ counsel advised that

Equinamics had made substantial payments for the purchase of the property.  Plaintiff’s
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counsel, however, informed the Court that the payments Equinamics claimed to have made

to Plaintiff were not in fact made. 

The Court expressed its concern that conflicting representations were being made

about such basic facts, specifically, a representation by Equinamics that it had made

payments of $5,000 and $2,800 to Plaintiff; and a representation by Plaintiff, through

Simpson, that neither of those payments were made.  Accordingly, the Court scheduled

an evidentiary hearing for January 31, 2007 to determine that sole issue, with the Court

specifically warning the parties: “I want to know who is telling me the truth and who is lying.”

On January 31, 2007 the evidentiary hearing commenced as ordered by the Court.

The hearing was scheduled for 30 minutes but went approximately 10 minutes beyond the

scheduled time.  Equinamics commenced the hearing by calling Plaintiff as an adverse

witness, and, upon being shown Hearing Exhibit No. 1 from Equinamics’ Exhibit Register

(Main Case D.E. #59), he admitted receiving $5,000 as an advance on the $19,000 final

balance of consideration paid.  Plaintiff was next shown Hearing Exhibit No. 2 from

Equinamics’ Exhibit Register, and was asked whether he received the $2,800 payment

which his counsel had likewise claimed the day before had not been received.  Plaintiff’s

testimony was that he did not remember one way or the other.  The balance of the hearing

consisted of Mr. Juan Lievano testifying on behalf of Equinamics and authenticating

documents, including banking records, to demonstrate that Plaintiff had received the

$5,000 and $2,800 payments.  Plaintiff’s counsel made many objections on direct

examination and engaged in protracted cross-examination.
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  Mr. Levin stated:1

And granted, Your Honor, it probably would have been better for perhaps more experienced

counsel to say, ‘Judge I don't know.  You can beat me, smack me, hit me, I don't know.  Let

me check with my client and report back to you.  I don't have the information you want.’ That

wasn't done by Ms. Simpson.

4

Simpson’s representations to the Court on January 30, 2007  that the $5,000 check

and the $2,800 check had not been received by Plaintiff, were both proven by clear and

convincing evidence on January 31, 2007 to have been false. 

In defense of the Motion, the Response essentially blames the Court for what took

place.  Simpson describes the Court’s focus on whether Equinamics paid for the property

it said it bought as “misplaced” and that “the record shows that Ocon’s counsel allowed the

Court and Equinamics to lead her away from the true matters at hand, and allowed the

Court to push her into answering a question after she clearly stated she did not know the

answer, which the Court should not have pushed her on....”  Simpson’s claim in her

Response, that she informed the Court on January 30  that she did not know the answerth

to its question, is false.  Not only does the record of the hearing demonstrate that Simpson

affirmatively made the untrue statements, but, at the February 13  Hearing, even her ownth

counsel admitted that Simpson should have told the Court she did not know the answer

to its question, rather than answering with information that was not true.    1

The Response also argues that because the truth was uncovered at the January

31  hearing, the Court had not been deceived, and suggests that a litigant or his attorneyst

can lie to the Court with impunity so long as the lie is not believed.  The Response cites
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  See, e.g. Computer Leaseco, Inc. V. NTP, Inc.194 Fed. Appx. 328 (6  Cir. 2006);and Great Coastal2 th

Express v. International Brotherhood of Teamsters, Chauffeurs, Warehousemen, & Helpers of America,86

F.R.D 131 (E.D. Va. 1980).
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inapplicable case law to support this argument: cases addressing whether relief from the

operation of a final judgment may be had under Fed. Rule Civ. Pro. 60(b) (where such

causal relationship issues are of course important in determining whether the finality of a

judgment should be disturbed).   But the Response provides no authority to support the2

proposition made by Plaintiff and his attorneys that punishment is unavailable when the

Court catches an offender in bad faith or frivolous conduct in the midst of a proceeding.

Rather than expressing any remorse, Simpson went so far as to request sanctions against

Equinamics in her Response, to compensate her for the fees she incurred in retaining

separate counsel to represent her and for the “considerable amount of time” she states she

spent defending the Motion.

The Court notes that the Response states that it was filed by Simpson on her own

behalf and on behalf of Plaintiff, and does not indicate it was filed on behalf of Bonfiglio.

The Court also notes that the only argument presented to it in opposition to the Motion at

the February 13, 2007 hearing (the “Hearing”) was presented on behalf of Simpson by her

counsel, Michael Levin, Esq.; no argument in opposition was offered by or on behalf of

Bonfiglio.  During the Hearing, Mr. Levin argued that because of her inexperience, Simpson

should not be subject to sanctions.  But, even though the Motion did not single out

Simpson as being solely responsible for the misconduct justifying sanctions, for reasons
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  In 1995 Bonfiglio was publicly reprimanded in The Florida Bar v. James A. Bonfiglio, Supreme Court3

Case No. 84,201 (attached as Exhibit “A”) for misconduct involved in filing a meritless TILA lawsuit, pursuing

a personal agenda through frivolous litigation, prosecuting a frivolous appeal of a summary judgment, and by

his actions adding to the public perception that “neither lawyers nor the [legal] system are worthy of trust and

confidence.” 

  In 2002 Simpson was admonished in in The Florida Bar v. Sherri B. Simpson, Florida Bar Case Nos.4

2001-50,395(17H) and 2001-50,529 (17H) (attached as Exhibit “B”) for misconduct involved not fully and

properly counseling clients with regard to creditor relief and filing pleadings “without consulting fully and

determining if they had a valid basis for asserting denials.” 
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not explained to the Court, Bonfiglio’s conduct was simply not defended in the Response

nor in the Hearing.  While Bonfiglio was not the attorney making the initial

misrepresentation to the Court during the January 30, 2007 hearing, he was the attorney

who, at the evidentiary hearing on January 31, 2007, actively promoted and defended the

initial misrepresentation.  And, it is the failure to promptly correct the initial

misrepresentations, and the waste of time caused by Bonfiglio and Simpson forcing

Equinamics to prove up the falsity of these misrepresentations on January 31, that the

Court finds particularly galling. 

Within this context the Court notes that the defense of inexperience, assuming for

the sake of argument it is even relevant, is contradicted by the records of the Florida Bar

which reveal that Simpson was admitted to the Florida Bar on November 22, 1990 (over

16 years of practice)  and Bonfiglio on December 13, 1979 (over 27 years of practice) for

a combined 43 years plus of experience.  And their history as lawyers, assuming, once

again for the sake of argument that the issue of their experience is relevant, suggests they

should not be naive about their duty to refrain from vexatious and frivolous conduct  or as3

to their need for full and proper client consultation regarding factual matters.4
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  The record of the January 30, 2007 hearing reflects that Simpson was provided a recess during5

which she contacted her client to make arrangements for his attendance to testify the following day on his lack

of receipt of the relevant payments.

  Hearing Exhibit No. 1 (the “Addendum to Agreement”), which is the document that when shown to6

Mr. Ocon caused him to admit to receiving the $5,000.00 payment, was attached to Mr. Ocon’s Adversary

Complaint as part of Composite Exhibit “A” (D.E. #1) and attached as Exhibit “B” to the Amended Motion to

Dismiss (Main Case D.E. #49)). The claim that using exhibits attached to pleadings to disprove a

misrepresentation by opposing counsel constitutes sandbagging, is, to be charitable, ill-advised.

7

Plaintiff’s counsel had an obligation to make reasonable inquiry as to the essential

facts of the dispute.  Either they failed to do so and made representations to the Court

without a good-faith foundation for doing so, or else Plaintiff lied to them, and they, as

Plaintiff’s agents, repeated those lies to the Court.  Either alternative is unacceptable as

far as our system of justice is concerned.  What makes these facts even more troublesome

is that, rather than simply telling Equinamics and the Court prior to the commencement of

the January 31, 2007 hearing that the representations made on January 30, 2007 were

inaccurate, Plaintiff’s counsel required Equinamics to present evidence to prove the falsity

of representations Simpson and Bonfiglio of necessity knew by then were false.  5

Mr. Levin argued at the Hearing that Equinamics had somehow sand-bagged Ms.

Simpson by not providing her copies of evidence of the payment in advance of the

evidentiary hearing.  However, Plaintiff admitted, upon being shown a copy of the contract

attached to the pleadings on file,  that one of the payments had been made, and that he6

had no memory regarding the other one not being made.

An attorney's "loyalty to the Court, as an officer thereof, demands integrity and

honest dealing with the Court. And when he departs from that standard in the conduct of
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a case he perpetrates a fraud upon the Court." Kupferman v. Consolidated Research &

Manufacturing Corp., 459 F.2d 1072, 1078 (2d Cir.1972) [citing 7 Moore, Federal Practice,

Par. 60.33 at 513]. Fraud on the court is a "species of fraud which does or attempts to,

subvert the integrity of the court itself...." 7 Moore's Federal Practice ¶ 60.33 at 515 (1971

ed.) See Serzysko v. Chase Manhattan Bank, 461 F.2d 699, 702 (2d Cir.1972).  An

attorney may commit fraud on the court not only through misrepresentation, but also

through omission. See Hazel-Atlas Glass Co. v. Hartford Empire Co., 322 U.S. 238, 246,

64 S.Ct. 997, 1001, 88 L.Ed. 1250 (1944)("It is a wrong ... which ... cannot complacently

be tolerated consistently with the good order of society....involv[ing] two victims: the

individual litigant ... and the court itself, whose integrity is compromised by the fraudulent

behavior of its officers.)  "The very temple of justice [is] defiled." Universal Oil Products v.

Root Refining Co., 328 U.S. 575, 580, 66 S.Ct. 1176, 1179, 90 L.Ed. 1447 (1946).  

Here, the conduct on display before this Court “fails to comport with the standards

of integrity required by the judicial system [and] [s]uch misconduct must be discouraged

in the strongest possible way.” Andrews v. Palmas De Majorca Condominium, 898 So.2d

1066,1070 (Fla. 5  DCA 2005).  And the Court remains mindful of counsel’s otherth

machinations which led the Court to previously complain of a foul odor wafting from this

case, and to warn of its lack of tolerance for frivolity or bad faith conduct: counsel’s

dismissing Plaintiff’s bankruptcy case (Main Case D.E. #57), ten minutes later filing a

Chapter 13 bankruptcy on behalf of Mrs. Ocon (who Plaintiff, through these same counsel,
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  Simpson represented at the January 30  hearing that Plaintiff was forced to sue his wife to quiet7 th

title because she owned the property with him as tenants by the entireties but did not want to file bankruptcy;

within two days, on February 1, 2007, Plaintiff’s desire to be in bankruptcy court had been extinguished and

Mrs. Ocon’s reluctance to file had somehow been overcome. 
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is suing in this adversary),  dismissing Mrs. Ocon’s bankruptcy just prior to the February7

13, 2007 Hearing, and moving to strike this Court’s February 1, 2007 Order Granting  in

Part Equinamics Corp.’s Objection to Debtor’s Claimed Exemptions (D.E. #61). 

The Court has many alternatives for punishing vexatious, frivolous, or dishonest

conduct of the type on display by Simpson and Bonfiglio herein.  At a minimum, this Court

should certainly require Plaintiff’s counsel to reimburse Equinamics for all of the attorney’s

fees and costs incurred in proving to the Court that the payments representing a portion

of the consideration for the sale of the real property at issue in this case had been made

and in obtaining the relief provided in this Order.

Accordingly, it is

ORDERED as follows:

1. Equinamics, Corp.’s Motion for Sanctions For Fraud on the Court is

GRANTED.

2. Defendant, Equinamics, shall be awarded against Enrique Antonio Ocon,

James A. Bonfiglio and Sherri Simpson, jointly and severally,  its fees and costs incurred

in proving to the Court that the payments representing a portion of the consideration for the

sale of the real property at issue in this case had been made and in obtaining the relief

provided in this Order.
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a. Equinamics shall submit an affidavit with in ten (10) days from the date

of this Order, of all such fees and costs incurred.

b.   Enrique Antonio Ocon, James A. Bonfiglio, and Sherri Simpson shall

have three (3) days thereafter to file an objection to the affidavit.  If an objection is filed, a

further hearing will be set by this Court.  If no objection is filed, the fees and costs set forth

in Equinamics’ affidavit will be awarded as sanctions.

3. Sherri Simpson’s request in the Response for sanctions against Equinamics

is DENIED.

###

Submitted by:
Joel L. Tabas, Esquire
Tabas, Freedman, Soloff & Miller, P.A.
25 S.E. Second Avenue, Suite 919
Miami, FL 33131
Telephone: (305) 375-8171
Facsimile: (305) 381-7708

Copy furnished to:
Joel L. Tabas, Esquire 
Attorney Joel L. Tabas shall serve copies of this Order on all interested parties and file a certificate of service.
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